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methodology made her testimony inadmissible” (R-4668; see also R-4844-45). The People
simply ignore Neulander’s actual argument, and misplace their reliance on cases rejecting Frye
challenges. See People v. Whitaker, 289 A.D.2d 84 (1st Dep’t 2001); People v. Barnes, 267
A.D.2d 1020, 1021 (4th Dep’t 1999).

As a result, the People do not dispute that Green’s testimony was unreliable because she
failed to account for relevant variables (Def. Br. 50-52); made unfounded assumptions (id. at 52-
53); and failed to test alternative explanations (id. at 53-55). In fact, they provide only one
offhand response to these well-documented flaws: it is “unrealistic” to expect an experiment to
“mimic the exact event that occurred in order to be valid, particularly in blood spatter cases.”
(People’s Br. 64).

This statement at most concerns the first of the three independent grounds for precluding
Green'’s testimony, and even as to that, it falls short. The law is clear that an expert may not
offer an experiment as proof of how a particular event occurred unless there is “substantial
similarity” between the experiment and the conditions under which the event might have
occurred. (Def. Br. 50-51 (collecting cases)). The People, as they did below, effectively agree
that Green’s experiments lacked the requisite similarity. (People Br. 64; R-4766 (“At no point
during her testimony did Karen Green state that her experiment was setup to recreate what she
believed occurred on September 17,2012.”). Because Green failed to design an experiment
consistent with that legal requirement, her testimony should not have been admitted.

Finally, the People urge this Court to adopt the trial court’s determination that trial
counsel made a tactical “decision not to try to preclude Green’s testimony” because he wanted
“the jury to hear from both Green and Kish.” (People’s Br. 64). Yet this is based on the same

flawed premise that the basis for preclusion was Frye and, therefore, precluding Green would
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have resulted in preclusion of Kish as well. None of Green’s methodological defects infected
Kish’s testimony, and trial counsel could have sought preclusion of Green’s unreliable testimony
without undermining his ability to call Kish. There was no strategic reason not to do so.

C. Trial Counsel Failed To Call Pizzola And Knapp Based On A
Misunderstanding Of The Law

Trial counsel admitted on the record that he believed he was legally barred from calling
Pizzola and Knapp. The People cannot recast trial counsel’s clear legal error as a sound strategy.
1. The record refutes the People’s argument that trial counsel made a tactical

decision not to Pizzola and Knapp as witnesses, as trial counsel admitted to the Court that he
believed he had no legal authority to subpoena either expert to testify. (R-2758). As a result,
trial counsel was ineffective for having proceeded based on a flawed understanding of the law.
(Def. Br. 60 (collecting cases)).

The People cannot bypass the relevant authorities by pretending that trial counsel never
confessed to his error. For example, in People v. Cyrus, the trial court had rejected the
defendant’s ineffective assistance claim on the ground that defense counsel had a “‘tactical
reason’ for making the inquiry” that opened the door to prejudicial testimony from a prosecution
witness. 48 A.D.3d 150, 158 (1st Dep’t 2007). The Appellate Division reversed. It held that
because “counsel admitted on the record that he ‘inadvertently’ opened the door to the
testimony,” the alleged tactical reason was “refuted by the record.” 1d.; accord People v. Noll,
24 A.D.3d 688, 689 (2d Dep’t 2005) (counsel’s failure to request Huntley hearing could not be
considered a “strategic decision” because counsel admitted on record that he only learned of
defendant’s statements after trial had begun).

Trial counsel admitted to his error on the record. Inaccurate post-hoc rationalizations on

his behalf cannot magically make that admission disappear.
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2. Even if trial counsel had chosen not to call Pizzola and Knapp for strategic
reasons, his purported strategy—using the reports on cross-examination, requesting a missing
witness charge, pointing out the People’s failure to call Pizzola and Knapp during counsel’s
summation (People’s Br. 66)—was not one a reasonably competent attorney would pursue.

First, the cross-examination strategy was bound to fail, as the record demonstrates. Trial
counsel’s attempted use of the reports was frustrated by repeated objections, all of which the
court sustained. (R-1612-13, 2130-31, 2137-38, 2198). The sole question trial counsel
succeeded in asking backfired, as it permitted Stoppacher to suggest that Pizzola had determined
that “the blood spatter around the bed . . . had features of blunt force injury.” (R-1613). Yet this
was a misleading description of Pizzola’s report, which recognized that these stains might also
have “originated from the removal of a bloody garment in the area between the bed and
ceiling/wall” and advised that any analysis of the blood evidence was “hindered since the scene
was incompletely investigated.” (R-4316-17). By the close of the People’s case, it was obvious
(as it should have been from the get-go) that the cross-examination “strategy’ was doomed by
hearsay rules. There was no justification for trial counsel’s failure to call Pizzola and Knapp at
that point, and the People do not even try to identify one.

Second, trial counsel’s request for a missing witness charge was not a reasonable strategy
because the request was certain to be rejected. In fact, one of the many reasons why the Court
declined to give a missing witness charge is that “the defense could have called Knapp and/or
Pizzola as witnesses on behalf of the defendant.” (R-2777). This is precisely the legal issue that

trial counsel failed to appreciate.
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Third, pointing out the People’s failure to call Pizzola and Knapp during summation was
of no value because the jury had not been appraised of the myriad ways in which their reports
undercut the People’s case.

3. The People also suggest that trial counsel strategically chose to “call Paul Kish to
attack the People’s blood spatter evidence and the incomplete scene investigation instead of
calling Officer Knapp who only would have provided cumulative testimony.” (People’s Br. 65).
In so arguing, the People concede that the substance of Knapp’s report was favorable to
defendant. Yet they wrongly suggest that trial counsel had to, and in fact did, choose between
the two witnesses. The witnesses would have served different purposes, and only Knapp’s
testimony could demonstrate that the People cycled through experts until they found one who
would ignore the limitations of the blood evidence and offer bogus experiments as definitive
proof of Leslie’s murder.

4. Finally, the People contend that calling either expert as a witness would have been
a “disastrous strategy” because, “[w]hile some aspects of Pizzola and Knapp’s reports may have
helped defendant, their reports supported the prosecution’s theory.” (People’s Br. 65).

The People identify no aspect of Knapp’s report containing disastrous information, but
argue that Knapp “did not have the qualifications that the other experts possessed.” (People’s
Br. 65). The People provide no factual basis for this claim, and in fact they were the ones who
asked Knapp to perform a “Bloodstain Interpretation Examination” in the first place. (R-4332).

As to Pizzola, they argue that his report was “more damning than Green’s trial testimony
since he went one step further than Green and asserted that the blood staining on the drawn
shades behind the bed were likely not in that position when the blood spatter was deposited on

them.” (People’s Br. 66-67). What Pizzola actually said is that “there are many different
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positions of the shade that would permit its various facets to be struck by the droplets,” and the
claim that the “semi-open position” depicted in scene photographs might have prevented their
deposit was “difficult to assess.” (R-4622).

In any event, this was but a minor point in a report that was critical of the scene
investigation and acknowledged innocent explanations for the bloodstains. (Def. Br. 58, 61).
The defense did not need Pizzola to fully exculpate Neulander. His testimony would have
materially undermined Green’s testimony, and even if it was inconclusive in certain respects,
that alone is sufficient to establish reasonable doubt.

In this sense, this case is easily distinguished from People v. Morgan, 77 A.D.3d 1419
(4th Dep’t 2010). (See People’s Br. 65). There, the court determined that counsel was not
ineffective for failing to call a particular witness because that witness would have undercut the
defense case by “corroborat[ing] the People’s eyewitnesses.” 1d. at 1420. Pizzola and Knapp
could not definitively say that the blood evidence proved homicide. Such testimony would not
have “corroborated” the People’s case, but undermined it, supporting the defense argument that
the blood evidence was insufficient proof of a homicide and demonstrating that the prosecution
had shopped for a witness who was willing to overlook the investigative shortcomings and
ignore the innocent explanations for the bloodstains at issue.

D. Trial Counsel Failed To Use Impeachment Material To Cross-Examine
Leestma

The People say that they “do not concede” that Leestma’s red neuron testimony was
inconsistent with his prior statements, but do not explain how the testimony can be reconciled
with his earlier statements. (People’s Br. 67). The record speaks for itself. Whereas Leestma
testified at trial that red neurons take “at least a couple hours” to develop, he previously testified

that they could “develop in as little as thirty minutes” (R-4789; see also R-4796-97, 4805), and
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opined in his report and textbook that they could develop in “an hour” (R-4417-18, 4468). The
People’s efforts to minimize trial counsel’s glaring failure to use impeachment material are
unavailing.

1. The People argue that trial counsel made a “reasonable and strategic” decision to
focus his cross-examination on aspects of Leestma’s testimony that “he believed he could
discredit” and to “avoid highlighting the red neuron testimony by sparring with Dr. Leestma who
already conceded to the jury that other pathologists might disagree with his timeframe.”
(People’s Br. 67). This makes no sense. The prior inconsistent statements consisted of
Leestma’s own words, and there was nothing but upside to showing the jury that Leestma had
conformed his opinion about red neurons to better fit the People’s theory of the case.

As such, this case is indistinguishable from those finding counsel’s failure to impeach a
witness with prior inconsistent statements to be ineffective assistance. (Def. Br. 63). The People
ignore these authorities, and the case they cite is entirely inapposite. (People’s Br. 67 (discussing
People v. Mclintosh, 274 A.D.2d 740 (3d Dep’t 2000)). The defendant in MclIntosh claimed that
his trial counsel was ineffective for not cross-examining a witness at a suppression hearing with
the witness’s allegedly inconsistent statements from a preliminary hearing. 274 A.D.2d at 742.
But the court rejected the defendant’s claim because the transcripts revealed no inconsistencies.
Id. Here, the opposite is true, and there was no reason not to impeach Leestma with his
inconsistent statements.

2. The People argue that there was other evidence relating to time of injury at trial
(People’s Br. 68), presumably to suggest a lack of prejudice.

As discussed above, however, this evidence was equivocal and hardly proof of the

People’s alleged timeline of events. (See supra, Point 1.B). Red neurons were the centerpiece of
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the timeline that the prosecutor presented to the jury. The prosecutor zeroed in on Leestma’s red
neurons testimony during his closing argument (R-2881), and it was the only expert testimony
that the jury reviewed (R-3018). There was no reason for trial counsel not to impeach Leestma
with his own statements, and the prejudice that Neulander suffered after counsel failed to do so is
Clear.

3. Finally, the People fault the defense for failing to secure an affidavit “from an
expert stating disagreement with Dr. Leestma’s testimony.” (People’s Br. 68 (citing People v.
Gross, 26 N.Y.3d 689 (2016)). This makes no sense. Unlike Gross, this is not a case in which
the defendant claims that counsel should have called an expert witness to testify on a particular
topic without providing any foundation for that expert’s expected testimony. Trial counsel had
access to the prior statements that contradicted Leestma’s testimony at trial. He simply, and
inexplicably, failed to use them.

E. Trial Counsel’s Cumulative Errors Rendered His Representation Ineffective

When considered together, trial counsel’s errors—his failures to object to rampant
prosecutorial misconduct, to object to blood spatter testimony based on a patently unreliable
methodology, to call valuable witnesses due to a flawed understanding of the law, and to use
available impeachment material—are more than sufficient to warrant reversal of Neulander’s
conviction. The People completely ignore the cumulative effect of these errors, and instead
contend that other aspects of trial counsel’s performance made up for his numerous deficiencies.
(People’s Br. 61-62).

But a defendant’s right to effective assistance is not satisfied simply because his attorney
did not fail at every step along the way. The law does not set such a low bar. A single error can

mandate reversal even if there are other positive aspects to counsel’s performance.
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For instance, in People v. Wright, the Court of Appeals found counsel ineffective based
only on his failure to object to the prosecutor’s improper closing remarks about the strength of
the DNA evidence. 25 N.Y.3d at 780. That defense counsel had pursued, until the prosecutor’s
summation, “a rather effective defense strategy of identifying the weaknesses of the DNA
evidence” did not stop the Court of Appeals from vacating the conviction. Id. at 783.

In People v. Rozier, counsel similarly failed to object to the prosecutor’s comments
regarding the DNA evidence during summations. 143 A.D.3d at 1259. This Court found
counsel ineffective, even though it identified no other deficiencies in counsel’s trial performance
and even though counsel had successfully moved to suppress inculpatory statements that the
defendant made following his arrest. Id. And in People v. Brown, this Court found ineffective
assistance based solely upon trial counsel’s failure to object to the admission of certain medical
records. 61 A.D.3d 1427, 1428 (4th Dep’t 2009); accord Eze v. Senkowski, 321 F.3d 110, 112
(2d Cir. 2003) (ineffective assistance possible even where counsel “performed competently in
certain respects”).

None of these cases, or any other decision, precludes a finding of ineffective assistance
simply because an attorney made some efforts to mount a defense. Here, but for the myriad
errors discussed above, the evidence relating to key aspects of this case would have been much
more favorable to Neulander, and the jury would not have heard the District Attorney’s baseless
and prejudicial comments on summation. When viewed in its totality, trial counsel’s

performance fell far short of the standard set by the state and federal constitutions.
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CONCLUSION
For the reasons stated above and in the opening brief, the conviction should be reversed.
Alternatively, the judgment should be vacated and the case remanded for a new trial.
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