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Salman v. United States: The Supreme Court Leaves More
Questions About Insider Trading Law Than It Answers
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The authors represented the petitioner in Salman and
defendants in United States v. Newman and United
States v. Goffer, discussed infra. Ms. Shapiro also
represents the appellants in United States v. Martoma
and United States v. Whitman.
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Dirks v. SEC, 463 U.S. 646 (1983).
15 U.S.C. § 78j(b). It prohibits using or employing “in
connection with the purchase or sale of any [registered
or non-registered] security” “any manipulative or
deceptive device or contrivance in contravention of such
rules and regulations as the [Securities and Exchange
Commission] may prescribe as necessary or appropriate
in the public interest or for the protection of investors.”
Rule 10b–5, similarly, prohibits “any device, scheme,
or artiﬁce to defraud”; untrue statements or material
omissions in connection with purchase or sale of any
security; and practices that “operate as a fraud or deceit
upon any person.” 17 C.F.R. § 240.10b–5.
Dirks, 463 U.S. at 656-57; Chiarella v. United States, 445
U.S. 222, 233-35 (1980).
The Supreme Court developed the “classical”
insider-shareholder theory of insider trading ﬁrst. See
Chiarella, 445 U.S. at 230. The later-developed “misappropriation” theory focuses on the duty of trust and
conﬁdence that can arise in many relationships, such as
that between a lawyer and his client. See United States
v. O’Hagan, 521 U.S. 642, 653-59 (1997).
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written by Judge Jed S. Rakoff of the Southern District
of New York, sitting by designation.
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United States v. Bray, 853 F.3d 18, 26 n.5 (1st Cir. 2017)
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Oral Arg. Tr. (Oct. 5, 2016) at 27-29, 48.
The issue was also litigated in the First Circuit in Bray,
discussed supra. The Court held that the evidence was
sufﬁcient to establish a “close relationship” because the
tipper testiﬁed he was “good friends” with the tippee;
they had “known each other for ﬁfteen years” and
“often socialized with each other at the club, dined with
each other at local bars and restaurants, and even took
each other’s counsel.” 853 F.3d at 27.
See United States v. Martoma, No. 14-3599 (2d Cir.) Dkt.
Nos. 152, 158.
See United States v. Martoma, No. 14-3599 (2d Cir.) Dkt.
Nos. 151, 157.
Salman, 137 S. Ct. at 425 n.1.
Oral Arg. Tr. (Oct. 5, 2016) at 36. The government
also acknowledged that this knowledge may be more
difﬁcult to prove for the tippee “at the end of the chain
. . . than the ones earlier in the chain.” Id.
Compare United States v. Rajaratnam, 802 F. Supp. 2d
491, 498-99 (S.D.N.Y. 2011) (“[K]nowledge of tipper
breach [of ﬁduciary duty] ... necessitates tippee knowledge of each element, including the personal beneﬁt,
of the tipper’s breach.”) (internal quotation marks
omitted), with United States v. Goffer, No. 10-CR-56-1
(RJS), 2017 WL 203229, at *17 (S.D.N.Y. Jan. 17, 2017)
(“[T]he tippee need only have known of the tipper’s
receipt of a personal beneﬁt, not that the tippee knew
of the speciﬁc personal beneﬁt actually received by
the insider.”) (emphasis in original); United States v.
Whitman, 904 F. Supp. 2d 363, 371 (S.D.N.Y. 2012) (“[I]t
is not necessary that [the defendant] know the speciﬁc
conﬁdentiality rules of a given company or the speciﬁc
beneﬁt given or anticipated by the insider in return for
disclosure of inside information; rather, it is sufﬁcient
that the defendant had a general understanding that
the insider was improperly disclosing inside information
for personal beneﬁt.”). Whitman ﬁled a habeas corpus
petition post-Newman and appealed the district court’s
denial of that petition. The appeal is still pending
before the Second Circuit and implicates how close a
relationship has to be for a friendship/gift case as well as
the knowledge-of-personal-beneﬁt requirement.
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